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I. Introduction

In 1986, the Immigration and Nationality Act of 1952 was amended by the
Immigration Reform and Control Act (IRCA), which made significant revisions
in nationa policy with respect to illega immigrants. 8 U.S.C. §1324a
Accompanying other dramatic changes, IRCA introduced the concept of
controlling employment of undocumented aliens by providing an administrative
mechanism for imposition of civil liabilities upon employers who hire, recruit,
refer for afee, or continue to employ unauthorized aiens in the United States. In
addition to civil liability, employers face crimina fines and imprisonment for
engaging in apattern or practice of hiring or continuing to employ such aiens.

Section 1324a also provides that the employer is liable for failing to attest, on
a form established by the regulations, that the individua is not an unauthorized
alien, and that the documents proving identity and work authorization have been
verified. Additionally, 8 U.S.C. 81324a authorizes the imposition of orders to
cease and desist with civil money penalties for violation of the proscriptions
againgt hiring, and also authorizes civil money penalties for paperwork violations.
8 U.S.C. §1324a(e)(4),(5).

I1. Background And Procedural History

A. Parties

Pro se Respondent, Alonzo Restaurant Ventures (ARV) is a close corporation
of three shareholders which is authorized to conduct business in the state of
Colorado. Its primary place of businessis Meeker, Colorado. ARV operatestwo
restaurants, one in Meeker and one in Rangely, Colorado. A third restaurant in
Delta, Colorado has been closed down.

Pro se Respondent, Randall Kurzon, is the President and General Manager of
ARV and resides in Meeker, Colorado. Not named asindividual Respondents are
the other two shareholders and directorsin ARV, Jose Louis Alonzo and Alvaro
Munoz.

B. Background

On September 26, 1990, Complainant executed five judicially issued search
warrants at Respondent's three ARV restaurants and at two residences associated
with ARV in order to seize Forms I-9 and other business records. (Tr. 237-248).
The searches were part of an
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investigation of serious, and possibly true, accusations made by Ken Jones, a
former manager of one of ARV's restaurants, that Respondent, Randall Kurzon,
and Alonzo Restaurant VVentures, were violating IRCA by recruiting and/or hiring
illegal aliensto work in the restaurants. Almost immediately after the search and
seizure, Respondent lodged formal complaints of improper professional conduct
and possible crimina action by Complainant. (Tr. 264). The investigation that
ensued resulted in afinding that there was no misconduct or criminal action on
the part of Complainant. (Tr. 266). However, due to the time it took to complete
the investigation, Complainant did not personally serve Respondents with a three
count Notice of Intent to Fine (NIF) until February 25, 1992.

In Count | of the NIF, Complainant charged Respondents with fifty-two (52)
violations of 8 U.S.C. 1324a(a)(1)(B) in that they failed to prepare the Employ-
ment Eligibility Verification Form (Form 1-9) or, in the aternative failed to
properly complete Section 2 of the Form I-9 within three business days of hire for
these same individuals. Complainant assessed atotal civil money penalty for this
Count of $28,650.00, with the amount per violation ranging from $275.00 to
$690.00.

In Count I, Complainant charged Respondents with forty-eight (48) violations
of 8 U.S.C. 1324a(a)(1)(B) in that they had failed to properly complete section
2 of the Form 1-9. Complainant assessed civil money penalties in amounts
ranging from $200 to $700 per violation for a total civil money penalty amount
of $21,380.00 for this Count.

In Count Ill, Complainant aleged eleven (11) violations of 8 U.S.C.
1324a(a@)(1)(A) in that, after November 6, 1986, Respondents had knowingly
hired and/or continued to employ eleven named individuals, knowing that they
were not authorized for employment in the United States. Complainant assessed
a civil money penalty of $1,500 per violation for a total civil money penalty
amount of $16,500 for Count I11. The total assessed civil money pendty in the
NIF was $66,530.

In a letter to Complainant, dated March 16, 1992, Respondents requested a
hearing. As such, on March 23, 1992, Complainant filed the instant Complaint
with OCAHO, incorporating the NIF and Respondents' request for hearing. The
three Count Complaint conformed to the NIF.

A Notice of Hearing on Complaint Regarding Unlawful Employment was

effectively and properly served on Respondents along with the Complaint on or
about April 9, 1992, as evidenced by arecord copy of
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a signed U.S. Posta Service certified return receipt. In these documents,
Respondents were advised that:

1. they were required to file their Answer within thirty (30) days after receipt of the
Complaint and that any previous answer filed with regard to the NIF would not
satisfy this requirement;

2. failure to file a timely answer might be deemed by the Administrative Law Judge
as a waiver of their right to appear and contest the alegations in the Complaint and
that a resulting default judgment might be issued in which any and al appropriate
relief could be granted;

3. the hearing would teke place in or around Denver, Colorado a a time and date to
be determined; and,

4. the proceeding would be conducted in accordance with the Department of Justice's
regulations found a 28 C.F.R. Section 68, as amended by the Interim Rule of
October 3, 1991, 56 F.R. 50049.

On April 2, 1992, | issued a Notice of Acknowledgment to the parties advising
them that | would be presiding over this case. Respondents were again advised
of the importance of filing a timely Answer and the resulting consequences of a
faluretofile.

On April 30, 1992, Respondents, through counsdl, filed their timely Answer and
Affirmative Defenses; on that date, | issued an Order Directing Procedures For
Prehearing. On May 20, 1992, | held a prehearing telephonic conference at which
time it was represented that extensive discovery would be required in this case.
As such, | directed the parties to file amonthly joint status report and encouraged
them to work towards settlement of this case as | believed it to be in their best
interests.

The parties first status report, filed on June 26, 1992, indicated that active
discovery was underway, that settlement had not progressed and that there was the
chance of a subgtitution of counsel by Respondents. On June 29, 1992,
Respondents' counsel filed a Motion to Withdraw based on Respondents
retention of new counsel. On July 9, 1992, at the second prehearing telephonic
conference, for good cause, | granted Respondents' counsel's motion based on
Respondents agreement and Complainant's nonopposition. On July 21, 1992,
Complainant's First Set of Interrogatories and the responses were filed.

On August 6, 1992, due to Complainant's counsel's unexpected hospitalization,
the Court, sua sponte, stayed the proceedings until counsel's return to work.
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On October 19, 1992, another status report was filed in which Complainant
represented that: 1) active discovery was still in progress, 2) settlement had not
been achieved, 3) Respondents were unrepresented and might remain in that
position and, 4) discovery was estimated to be completed in January, 1993.

On October 29, 1992, Respondents filed a Motion to Dismiss based on lack of
subject matter jurisdiction and/or failure to state a claim upon which relief can be
granted. On November 9, 1992, | held another prehearing telephonic conference
where| deferred ruling on Respondents motion in order to give Complainant time
to file its written response.

On November 27, 1992, Complainant filed both a Motion for Extension of
Time to respond to Respondents Motion to Dismiss and a Memorandum
regarding subject matter jurisdiction. On that date, | granted the motion for good
cause. On December 9, 1992, Complainant filed a Motion for Continuance of the
hearing because one of its key witnesses, the chief investigator in this case, was
subpoenaed to testify in a crimina trial during the same week of this hearing.
This unopposed motion was granted for good cause on December 15, 1992.

On December 11, 1992, Respondents filed a letter pleading which | inferred was
a Motion for Protective Order and a Motion for Relocation of the Hearing Site.
On December 16, 1992, | held a prehearing telephonic conference to discuss the
status of this case, the possibility of its settlement, and Respondents pending
motions: a Motion To Dismiss filed October 29, 1992, and a Motion For
Protective Order and Relocation of The Hearing, filed December 11, 1992. At
that conference, | heard argument and stated that | would issue a written ruling
shortly.

On December 22, 1992, Complainant filed a Motion for Order Compelling
Production of Documents, and a memorandum in support, in which it argued that
Respondents' response to its Request for Production of Documents was evasive
and, in effect, a denial of the discovery request because Respondents stated that
any documents not provided in its response were either already in Complainant's
possession or were not relevant to the case a hand. In its instant motion,
Complainant filed affidavits from Dewey S. Swearingen, INS' supervisory special
agent for the Immigration and Naturalization Service (INS) associated with this
case, Gerald M. Coyle, another INS special agent associated with this case, and
copies of the inventories associated with the search warrants executed on
September 26, 1990. These filings supported Complainant's position that, while
some of the
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documentation requested might be in Complainant's possession, much of the
requested documentation was not seized and was not in Complainant's possession.
Specificaly any documentation which came into being after September 26, 1990,
obviously, would not be in Complainant's possession by virtue of the execution
of the search warrants. Complainant further argued that the requested documen-
tation was relevant as it supported Complainant's position that Mr. Kurzon was
individually liable, under "piercing the corporate veil" theory, for any civil
penalties that might be awarded in this case, and was also related to Mr. Kurzon's
deposition testimony regarding corporation policies.

On December 28, 1992, | issued the following Orders: an Order Confirming
Prehearing Telephonic Conference, an Order Denying in Part Respondents
Motion To Dismiss, and an Order Granting Respondents Motion For Relocation
of Hearing Site. In my order pertaining to the Motion to Dismiss, | discussed
each of Respondents arguments in turn. Respondents first argument was based
on lack of subject matter jurisdiction and/or failure to state a claim upon which
relief can be granted. | did not grant the Motion on this basis.

Respondents then stated in a conclusionary fashion that they were not afforded
a three day notice of inspection as mandated in 8 C.F.R. 274a.2(b)(2)(ii). This
argument was addressed in a memorandum filed November 27, 1992 by
Complainant pursuant to my Order of November 12, 1992. In that memorandum,
Complainant correctly cited to U.S. v. Vanounou, 1 OCAHO 54 (5/4/89) which
held that the three day notice specified in 8 C.F.R. 274a.2(b)(2)(ii) is not a
jurisdictional requirement, but is, instead, a protective device available to an
employer should Complainant wish to inspect employer verification forms (Forms
[-9) without notice; seealso U.S. v. Goldenfield Corp., 2 OCAHO 322 (4/26/91).
As the parties here agreed that the Forms -9 came into the Complainant's
possession as a result of a search warrant seizure, and not by way of inspection,
and Respondents had not aleged that the search warrants were invalid, | found
that Respondents argument that this case should be dismissed based on lack of
three day notice under 8 C.F.R. 274a.2(b)(2)(ii) was not persuasive.

Respondents argued next that the case against Randall Kurzon, individualy,
should be dismissed as Randall Kurzon did not meet the definition of "employer"
as set forth in 8 C.F.R. 274a.1(g). In response, Complainant stated that when
discovery was completed, it would be able to substantiate its position that Mr.
Kurzon was a proper party. Complainant stated that it could not do so at that time
because Respondents had not complied with its discovery requests. Assuch,
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Complainant filed aMotion to Compel in regard to this matter. In view of the
posture of this case, | reserved ruling on dismissal of Mr. Kurzon, individualy,
as a Respondent and on Complainant's Motion to Compel.

Respondents' third argument for dismissal rested on Respondents alleged
substantial compliance. Although substantial compliance may be a valid defense
to violations of Section 274A(b)(1), no set of facts in an OCAHO case has yet
been found to satisfy this standard. Therefore, since Respondents Forms -9 were
not before me, and Respondents had not detailed what they considered to be their
substantial compliance, | could not dismiss based on this argument at thistime.

Respondents' next argument was that the civil money penalties imposed must
be determined after a consideration of the five factors listed in Section 2
74A(e)(5). Respondentswere correct. However, whether these factors have been
considered by Complainant when it set the amount of civil penalties requested is
not avalid reason to dismiss this case. See, e.g., U.S. v. Watson, 1 OCAHO 253
(10/19/90). Therefore, | did not grant Respondents' motion on this basis either.

Respondents' last argument was that the civil penalties imposed violated the
Eighth Amendment of the U.S. Congtitution. In Browning-Ferris Industries of
Vermont, Inc. v. Kelco, 109 S. Ct. 2909 (1989), the Supreme Court examined the
issue of whether the Eighth Amendment Excessive Fines clause applies to
punitive damages awarded by acivil jury. Initslimited holding, the Court stated
that, although it had never considered a civil application of the Excessive Fines
Clause of the Eighth Amendment, "its cases had long understood it to apply
primarily, and perhaps exclusively, to crimina prosecutions and punishments.”
Id. at 2913 (citations omitted). The Court then stated that it would not go so far
as to hold that the excessive fines clause applied solely to criminal cases.
However, it did not determine to what extent it might apply to civil cases. Id. at
2914.

Of course, asno civil penalties had been imposed in this case when Respondents
raised this argument, the cited case was not relevant. However, in my December
28, 1992 Order, | noted that Respondents had only advanced this novel argument,
but had not supplied any legal or factual support for it. In fact, their whole
argument amounted to the statement that the civil fines in this case violated the
Eighth Amendment. Therefore, as Respondents had shown no support for it, | did
not dismiss based on this argument. | allowed Respondents, if they wished, to
raise this issue again at a later time, as long as they supported it on alega and
factual basis.
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As to Respondents motion to relocate, they argued that the corporation's
financial resources were depleted and requested that the hearing be set at a site
closer to their home base to save money and to enable them to introduce
witnesses. Complainant stated that it had no objection to therelocation. As such,
| granted Respondents motion and agreed with the parties to make Grand
Junction, Colorado the new hearing site and reschedul ed the hearing for February
3-5, 1993.

On January 4, 1993, Respondents filed a response to Complainant's Motion To
Compel in which they argued that they had provided all requested paperwork that
was in their possession. Their position was that any paperwork not provided was
aready in Complainant's possession by virtue of Complainant's execution on
September 26, 1990 of five (5) search warrants and the corresponding document
seizures. Respondents also included argument regarding the correctness of its
corporate actions, which athough it may be relevant later to rebut an "alter ego"
argument by the Complainant, was not relevant to the issue of discovery.

With regard to the Motion to Compel, Complainant's position was that it was
not requesting documents already in its possession, but that it was requesting new
or additiona documentation from Respondents in categories previousy
requested. Complainant argued that some of this additional documentation should
have come into existence after September 26, 1990, the date of seizure of
Respondents documents.

Based on areview of Complainant's Request for Production and the arguments
set forth by the parties with regard to the Motion to Compel, | found that
Complainant had requested documentation that was, either, directly relevant to
its case or would reasonably lead to relevant information. Respondents were
directed to comply with the Request for Production in the following manner:

1. Respondents were to reply separately to each paragraph in the Request for Production (A) for
documentation in existence on or before September 26, 1990 and (B) for documentation that came
into existence after September 26, 1990;

2. Respondents were to include an affidavit signed and sworn before a notary public, or an officer
of the Court, indicating that its response to the Request for Production was accurate and complete;

3. Respondents were cautioned to read the definitions included in the Request for Production; and,

4. Respondents could make arrangements with Complainant to produce its Response to the Request
for Production at the Complainant's Grand Junction office where
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Complainant would photocopy the response, at Complainant's expense, and return the originals to
Respondents, or Respondents could photocopy and deliver in person, or by certified return receipt
requested mail, its response, at its own expense, to Complainant's Denver office. Respondents
response was due on or before the close of business on January 25, 1993.

On January 27, 1993, Complainant filed a Motion to Dismissin which it moved
to dismiss alegation 5 of Count | regarding Carmelo Alonzo, alegation 12 of
Count | regarding Sheila Hackett, allegation 14 of Count | regarding Jorge
Munoz, allegation 22 of Count | regarding Rita Thomas, allegation 25 of Count
| regarding Deborah Wooda, allegation 10 of Count IIl regarding Jose
Munoz-Alonzo and alegation 11 of Count Il regarding Marcos Munoz.
Regarding the dismissals in Count |, Complainant stated that these individuals
were named elsewhere in the Complaint and it would only be pursuing one
allegation pertaining to that individual. Regarding the dismissals in Count Ill,
Complainant stated that it could not locate witnesses for those allegations.

Before Respondents could reply to this motion, upon consideration, |
determined that Respondents were aware of the motion and that granting the
motion permitted a narrowing of issues and trial preparation for both parties and
caused no prejudice to Respondents. Therefore, in the interests of justice and
judicia economy, | granted this maotion.

On that same date, | held the last prehearing telephonic conference before the
hearing. The parties agreed that settlement was not likely at that time and that
they were prepared to proceed to hearing. The parties enumerated the stipulations
that would be entered into the hearing record.

Complainant represented that it would introduce thirteen (13) wit-nesses,
including three through deposition testimony. Complainant's witness list was
filed with this Court on January 27, 1993. Respondents indicated that it would
introduce five (5) witnesses who were named at the conference.

Complainant stated that discovery has been complied with and it was in receipt

of eleven (11) boxes of documentation supplied by Respondent.

Counsel for Complainant represented that he had recently been advised by his
client that in order to reach a settlement in a case of this type, Respondents were
no longer required to admit liability
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where there was a charge of knowingly hiring and/or continuing to employ.
With this new development, | strongly suggested that it was to the parties
benefit to again talk about settlement of all counts. | reminded Respondents
that should Complainant prove its allegations, | was bound by the statute, 8
U.S.C. 13244, to impose acivil penalty of not less than $100 and not more
than $1,000 for each violation and not less than $250 and not more than
$2,000 for each paperwork violation of the knowing hire provisions.

The hearing took place on February 3-5, 1993. At hearing, | granted Com-
plainant's unopposed oral motion to dismiss the allegations regarding Juan
Cortesin Count I11. (Tr. 522).

On March 9, 1993, Respondents filed a motion for extension of time to
present a posthearing brief because they aleged alack of fundsto pay for a
transcript. On March 29, 1993, | issued an order granting the parties an
extension of timeto file post hearing briefs. On that same date, | forwarded
Respondents a copy of the hearing transcript as the Court was in possession of
an extracopy. | stressed to Respondents that this was a unique situation and
that it was not required by law. On April 1, 1993, | issued an Acknowledge-
ment of Receipt of the transcript. On April 20, 1993, as neither party had
notified the court of error, | issued an order inferring that the transcript was
true and correct.

On April 3, 1993, Respondents filed their post hearing brief by way of letter
pleading. On April 6, 1993, Complainant notified the Court that the official
transcript was missing Exhibit C41, the check stub for ARV's check #3383, but
that the original was in the court's possession and, thus, the court's records
were complete. Complainant filed its post hearing brief on May 4, 1993.

I11. Discussion

At hearing from February 3-5, 1993, Complainant introduced 14 witnesses
and 76 exhibits. Respondent introduced 5 witnesses and 2 exhibits. There
were 2 joint exhibits. The three day hearing resulted in a 638 page transcript
and approximately 1,000 pages of evidence. Respondent, Randall Kurzon, put
forth the case for both Respondents, Alonzo Restaurant Ventures and himself.
Thus, for simplicity's sake, | have referred to the Respondents in the singular
form from this point on in this decision.

A. Stipulations
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The partiesin this case stipulated to the following facts:

1. That the letters from the Immigration and Nationality Service's Forensic Documents Labora-
tory analyst (Ex. J1), which state the results of the analysis and comparison of the handwriting of
known and questioned samples submitted by Complainant, are true and correct. The analysis
determined that 64 of the Forms I-9 related to Count 11, which on their face indicate that they
werefilled out by Ken Jones, one of ARV's former managers, werein fact filled out by Respon-
dent, Randall Kurzon (Tr. 7);

2. That all individualslisted in Counts |, Il and 111 of the Complaint were employees of the
Respondent, ARV, being initialy hired after November 6, 1986 (Ex. J2);

3. That al Forms|-9 prepared by ARV, as of September 26, 1990, were seized by Complainant's
agents pursuant to the searches conducted that same date at the Meeker, Rangely, and Delta
restaurants. (Ex. J2);

4. That ARV isacorporation duly organized and authorized under the laws of the State of
Colorado (Ex. J2);

5. That ARV's principle place of businessislocated in Meeker, Colorado and that business
operations began in April, 1988 (Ex. J2); and,

6. That ARV'sbusinessis conducted under the trade name of "The Last Chance Restaurant”.
(Ex. 22).

B. Count |-Failure to Prepare

At hearing, Complainant argued that, asto Count |, Respondent had failed to
prepare the employment eligibility verification form (Form 1-9) or, in the
alternative, failed to properly complete section 2 of the Form 1-9 within three
business days of hire for forty-seven (47) individuals." Respondent's defense
at the hearing was simple; he had prepared the Forms I-9 for these individuals
properly and timely and had stored them at the appropriate business location
until they were seized by Complainant's agents on September 26, 1990. Thus,
the fact that they were missing was due to the Complainant's agents' mishan-
dling of the documents after they were seized. Respondent argued that he
could not prove that these documents had existed by producing photocopies
because Complainant, citing time constraints at the time of seizure, would not
allow Respondent an opportunity to copy all the documents that were being
seized.

' Fvedleged violationsin the Complaint were dismissed based on Complainant's unopposed motions.
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The Court heard extensive, detailed and internally consistent testi-mony from
Complainant's witnesses regarding the procedure which had been followed
during the execution of the search warrants, the training of the agents who
were involved in the execution of the search warrants, and the chain of custody
of the documents from the time of seizure through the process of cataloging,
packing, transporting, storage and review. (Tr. 249-264, 332-333, 424-441,
461-465, 534-540, 590-591).

Through its withesses, Complainant demonstrated that INS was confident
that it had seized all Respondent's Forms I-9 that were existing at the time of
the searches, that all documents had been kept under lock and key throughout
their review and that access or possession of these documents was limited to
the lead agent, Agent Larry Hines. Further, Agent Hines testified that he had
reviewed the seized documents, one by one, possibly as many as half adozen
times prior to hearing, in order to be certain that all Forms1-9 in his possession
had been accounted for.

In support of its defense against the allegations, Randall Kurzon testified that
he had been very familiar with the Form 1-9 requirement, both from his
previous experience in his Texas restaurant business and from his personal
visit to the INS office in Grand Junction to discuss the Form 1-9 requirements.
(Ex. C9 at 196). Hetestified further that he had always been specific in his
ingtructions to his managers and to his bookkeeper, all of whom were autho-
rized to complete the Forms 1-9, that the Forms 1-9 were to be filled out at the
time of hire, contemporaneoudly with the employee’ s tax information docu-
ments. (Ex. C9 at 196-203). Thus, Respondent argued that since no paycheck
could be issued without the employee’ s tax documentation being completed,
and since the Form 1-9 was completed at the same time, any employee who
received a paycheck had, obviously, timely and properly completed a Form
[-9. (Ex. C9 at 203).

With regard to liability on this Count, | believe that without photocopies, and
considering Complainant's witnesses' strong, credible testimony, it would be
difficult for Respondent to prove that these Forms 1-9 had been prepared if
they, had, indeed, been seized by Complainant and then lost. Thus, in this case
my determination must be made, not only on the evidence and the content of
the testimony before me, but on the credibility of the testimony.

2 This Decision and Order contains many transcript references. However, they are not exhaustive,
based on the size of the record.
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Asto Complainant's witnesses, | find that their testimony, which wasinter-
nally consistent, detailed, readily forthcoming, knowledgeable and articul ate,
was highly credible. However, asto Respondent's testimony, | have found the
record to be rife with examples of Respondent's incredul ous testimony,
inconsistencies, suspicious memory lapses and blame shifting, leading me to
find that Respondent's testimony was not credible.

One small example of Mr. Kurzon's contradictory testimony regards Mr.
Kurzon's explanations about corporate checks to his mother. Now, this
example has nothing to do with Form 1-9 procedures, but isamodel of Mr.
Kurzon's less than consistent and clear explanations of facts or events.

At deposition, Mr. Kurzon testified that corporate checks to his mother were
gifts and were not in repayment of any debt. (Tr. 139). However, at hearing,
his testimony was quite different. He testified that there was no doubt that his
mother had lent the business money in 1988 and that he, now, believed that
these checks represented repayment of the loan to the corporation. However,
he was not positive. But, he testified that he rechecked his business records
and he was sure that it was repayment of aloan. Not surprisingly, Mr. Kurzon
could not explain why the check stub indicated that the check was for " Sup-
port". (Tr.138-143).

Mr. Kurzon a so had a tendency to blame other people, known or unknown,
for errorsin hisfinancial statements. For instance, Mr. Kurzon agreed that the
typed incorrect information on a copy of a Small Business Administration
Loan Application regarding L .J. Hooker Homes was false. However he stated
that he had not typed it and that someone else had entered the incorrect
information. When asked who it might have been, he testified that it might
possibly be the same individua s who had "managed to dispose of a bunch of
our 1-9's, | would think." (Tr. 56).

In making my finding that Mr. Kurzon's testimony was not credible, | also
have taken specia note of the fact that, not only did Respondent stipul ate that
all Forms -9 that existed at his restaurants were seized on September 26,
1990, but that Mr. Kurzon testified that he was fully aware of the proper
procedure for Form 1-9 preparation and completion. When | consider that
testimony, in conjunction with the fact that Respondent stipulated that he had
partially completed Section 2 of Forms1-9 indicated in Count |1 and had
personally inserted his former manager's name as the preparer, | can infer that
either histestimony regarding his awareness of the proper procedure for
completion of the
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Form I-9 was not truthful and/or accurate, or he was truthful and he may
ignore, thwart or disregard those procedures.

Respondent's defense that he employed an automatic procedure that would
ensure that a Form -9 would be completely and timely prepared also lacked
conviction despite the testimony of his bookkeeper, Judy Byrd. What was
more believable was Mr. Kurzon's testimonial admission that he had no control
policy or checking system to determine if the Forms -9 were, indeed, being
properly completed. He also admitted that it was conceivable that the Forms
[-9 were not properly completed as he had made completion mistakes himself
and had seen them made by othersat ARV. (Tr. 198, 199, 202).

In IRCA proceedings, Complainant bears the ultimate burden of proving the
allegations in the Complaint by a preponderance of the evidence. U.S. v.
Alvand, 2 OCAHO 352 (8/7/91). A Respondent attempting to establish an
affirmative defense must do so by a prepon-derance of the evidence after the
Complainant has made out a primafacie case. 1d. Only at that time, doesthe
burden of proof shift back to the Complainant. 1d.

In aprevious OCAHO case, a Respondent's affirmative defense on afailure
to present was that the Forms |-9 had been properly prepared, but had been
stolen during aprevious burglary. U.S. v. Alvand, 2 OCAHO 352 (8/7/91).
The ALJfound, however, that Respondent did not, either, present any evi-
dence that the forms had ever been completed or establish a nexus between the
burglary and Respondent's failure to present. Id.

In the case before me, Respondent has alleged that he properly prepared the
Forms 1-9, but that they were lost by Complainant. However, he has not
presented any evidence, besides his non-credible testimony, to prove his
defense. He has not proven either, that the forms were completed or the nexus
between the seizure and hisfailure to present. Therefore, | find that Respon-
dent has not met its burden of proving any affirmative defense by the prepon-
derance of the evidence.

As such, based on the record, the evidence and Respondent's lack of credible
testimony, | find that Complainant has proven by a preponderance of the
evidence that Respondent violated the Immigration and Nationality Act as
Respondent failed to prepare the Employment Eligibility Form (Form 1-9) for
the forty-seven (47) individuals named in the Complaint, and not dismissed,
hired after November 6, 1986, in violation of 8 U.S.C. 1324a(a)(1)(B) of the
Immigration and Nationality
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Act, as set forth in Count 1. Civil money penalties for this Count will be
discussed later in this decision.

C. Count |I-Failure to Properly Complete Section 2

Count 11 alleged that Respondent failed to properly complete Section 2 of the
Form 1-9 for forty eight (48) named employees. (Ex. C-37). During his
testimony, Randall Kurzon admitted that these named individuals did work for
ARV, that they were hired by Respondents, the other shareholders, or his
managers and that Section 2 of the identified 1-9's was not filled out com-
pletely and/or correctly. (Tr. 196-209).

Additionally, Mr. Kurzon testified that he was not surprised by the result of
the forensic handwriting examination which indicated that, although Ken
Jones name was printed in Section 2 indicating that he had prepared the Form
[-9 and had inspected the employee's work authorization documents, Mr. Jones
had not filled out the form or written his name. (Tr. 207-208). The forensic
examination determined that it was Mr. Kurzon who had done so.

Respondent did raise the issue of substantial compliancein his Motion to
Dismiss. | find that Respondent has not raised any evidence which would
entitle him to afinding that he had proven this affirmative defense by a
preponderance of the evidence. Therefore, | will not grant his motion to
dismiss.

| have examined each of the Forms 1-9 associated with Count I1. Of these,
thirty-four (34) aretotally blank in section 2; the others areincomplete. Thus,
with regard to the violations alleged in Count 11, the documents speak for
themselves. Therefore, based on the evidence, the record, Mr. Kurzon's
testimony and the relevant law, | find that Complainant has proven its case,
with regard to Count |1, by a preponderance of the evidence. Civil penalties
for these violations will be discussed later in this decision and order.

D. Count I1I-Knowingly Hiring And/Or Continuing To Employ

In Count 111, Respondent was charged with knowingly hiring and/or continu-
ing to employ, after November 6, 1986, eight (8) named
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employees® who were unauthorized to work in the United States at the time
they were employed. These individuals are:

Carmelo Alonzo

Jorge Munoz

Salvador Perez

Inez Quezada

Marcial Campos-Morales
Javier Quezada

Gil Gonzales-Gutierrez
Rafael Mendoza Ponce

N~ WDNPE

Complainant has argued that, in some instances, Respondent recruited these
individuals to come to the United States from Mexico for employment.

The burden of proving aviolation of the hiring prohibition of Section 274A
of the INA, by a preponderance of the evidence, always remains on the
government. U.S. v. Valdez, 1 OCAHO 91 (9/27/89), &ff'd. by CAHO 1-
2/12/89.

1. Whether these individuals were employed by ARV after November 6,
1986

The parties stipulated that these named individuals were employed by ARV
after November 6, 1986. There was no argument at hearing to the contrary.
Therefore, | find that each of the eight (8) individuals remaining in Count 11
were employed by ARV after November 6, 1986.

2. Whether these named individuals were aliens, unauthorized to work in
the United States.

Identification of individuals as unauthorized alien employeesisinherent in
the definition of continuing to employ unauthorized aliens. U.S. v. B-
uckingham Limited Partnership, 1 OCAHO 151 (4/6/90).

Complainant argued, and the Court agrees, that Respondent did not contest
that these individuals were unauthorized for employment. Further, | agree that
Complainant has established, by a preponderance of the evidence, that these
individuals were, indeed, aliens

3 Based on Complainant's unopposed motions, dismissals had been granted regarding Jose
Munoz-Alonzo, Marcos Munoz, and Juan Cortes, originally named in the Complaint.
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unauthorized for employment in the United States. | make this finding
based on the hearing testimony and internally consistent unauthorized aliens
Form 1-213's. See U.S. v. Dubois Farms, 2 OCAHO 376 (9/24/91).

| found the hearing testimony of the different agents who questioned the
unauthorized aliens and took their sworn statements to be of great significance.
These agents credibly testified in detail about their training, their ability to
speak and understand Spanish, their experience with the Immigration Service,
the procedures that were taken when recording the illegal aliens sworn state-
mentsin the Form 1-213, the voluntariness of the sworn statements, and the
details of the sworn statements themselves.

With respect to each alleged unauthorized alien, Complainant intro-duced the
following evidence:

a Carmelo Alonzo:

Certificate of Non-Existence of Record (Ex. C57); certified copy of the Record of Deport-
able Alien (Form 1-213) in which Mr. Alonzo stated that he was a native, citizen and
permanent resident of Mexico and that he last entered the United Statesillegally (Ex. C-72);
Mr. Alonzo's sworn statement to Complainant that he was a native and citizen of Mexico and
had no legal papersalowing his entry or stay in the United States (Ex. C-73).

b. Jorge Munoz:

Certificate of Non-Existence of Record (Ex. C57); Department of Health and Human
Services letter stating that the social security number used by Mr. Munoz when he was
employed by Respondent did not belong to him (Ex. C60); sworn statement by Ken Jones,
former manager for ARV, that Mr. Munoz was an alien recruited by Respondent for
employment; sworn statement from Marcos Campos that he knew Mr. Munoz in Mexico and
that they both came across the border illegally, together;

c. Savador Perez:

Certificate of Non-Existence of Record (EX. C57); certified copy of the Record of Deport-
able Alien (Form [-213) in which Mr. Perez advised Complainant that he was a native citizen
and permanent resident of Mexico and had entered this country illegally (Ex. C67); sworn
statement by Mr. Perez to Complainant that he was a native of Mexico and that he never had
any documents that would allow him to be in this country legally (Ex. C68); Mr. Perez'
Mexican passport indicating that he is a native of Mexico (EX. C69);

d. Inez Quezada:
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Certificate of Non-Existence of Record (Ex. C57); certified copy of the Record of Deportable
Alien (Form 1-213) in which Mr. Quezada advised Complainant that he was a native, citizen
and permanent resident of Mexico and had entered this country illegally (Ex. C64); sworn
statement by Mr. Quezada to Complainant that he was a native, citizen and permanent
resident of Mexico and that he had no legal status allowing him to bein this country (Ex.
C65);

e. Marcial Campos:

Certificate of Non-Existence of Record (Ex. C57); sworn statement by Mr. Camposto
Complainant stating that he was born in Michoacan, Mexico and that his entry into the
United States wasiillegal;

f. Javier Quezada

Certificate of Non-Existence of Record (Ex. C57); certified copy of the Record of Deportable
Alien (Form 1-213) in which Mr. Quezada advised Complainant that he was a native, citizen
and permanent resident of Mexico and that he had last entered the United Statesillegally (Ex.
C55); sworn statement by Mr. Quezada to Complainant that he was a native and citizen of
Mexico and that he had no documents allowing him to legally be in the United States (Ex.
C55);

0. Gil Gonzales:

Certificate of Non-Existence of Record for the "A" number provided to Respondent ARV by
Mr. Gonzales; a Department of Health and Human Services letter stating that the social
security number used by Mr. Gonzales when he was employed by Respondent ARV was not
anumber belonging to Mr. Gonzales;

h. Rafael Mendoza:

Certificate of Non-Existence of Record (Ex. C57); certified copy of the Record of Deportable
Alien (Form 1-213) in which Mr. Mendoza advised Complainant that he was a native, citizen
and permanent resident of Mexico and had last entered the United Statesillegally (Ex. C62);
sworn statement by Ken Jones, former manager for ARV, that Mr. Munoz was an aien
recruited by Respondent for employment; sworn statement from Marcos Campos that he
knew Mr. Mendozain Mexico and that they both came across the border illegally, together.

The issue before me, then, with regard to this alleged violation is whether
Respondent, when he hired and/or continued to employ these unauthorized
individuals, knew that these individuals were unauthorized for employment in
the United States.

3. Whether ARV _knew the aliens were unauthorized to work in the United
States
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The statute requires that an employer's hiring of an unauthorized alien must
be done knowingly. The regulatory definition of "knowing" includes actual as
well as constructive knowledge. 8 C.F.R. 274a.1. Constructive knowledge has
been defined as "knowledge which may fairly be inferred through notice of
certain facts and circumstances which would lead a person, through the
exercise of reasonable care, to know about a certain condition.” 8 C.F.R.
274a.1(1)(2).

Under the regulations and case law, "knowing" can include situations where
an employee fails to complete, or improperly completes, the Form -9 or where
an employer acts with reckless and wanton disregard for the legal conse-
quences of permitting another individual to introduce an unauthorized individ-
ual into itswork force or to act on its behalf. 8 C.F.R. 274a.1(1)(2)(i), (iii);
Mester Manufacturing Co. v. INS, 879 F.2d 561, 567 (9th Cir. 1989); U.S. v.
Widow Brown's Inn, 3 OCAHO 399 at 34-35 (1/15/92); U.S. v. Nodl Plaster-

ing and Stucco, 3 OCAHO 427 (5/12/92); New El Rey Sausage Co., Inc. v.
U.S. Immigration and Naturalization Service, 925 F.2d 1153 (9th Cir. 1991).

Complainant presented the following evidence to prove its Count 111 allega-
tions with regard to the "knowing" element asit pertained to each named alien:

a Rafagl Mendoza

Mr. Mendoza was arrested by Complainant on September 26, 1990 at
Respondent's Rangely location where he was working as a cook. At that time,
Mr. Mendoza gave a sworn statement to Complainant in which he stated that
he had previously worked for Mr. Kurzon in 1987-1988 and had been an
undocumented worker at that time (Ex. C62). He stated that he had been
recruited to come to work in Rangely and had been rehired in September, 1989
although Mr. Kurzon knew that he was unauthorized to work in this country.

Complainant also introduced Mr. Mendoza's second sworn statement, made
on September 27, 1990, in which he gave detailed information regarding his
recruitment and entry into the United States. (Ex. C63). Mr. Mendoza
detailed the following:

1. Herecelved aletter from Alvaro Munoz, a partner in ARV, telling him to
come to the United States as there was alot of work for him;

2. Arrangements were made by Respondent for Mr. Mendozato travel to

Juarez, Mexico where Mr. Munoz would wire him money so that he could
travel to Colorado;
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3. Mr. Mendozawas not able to pick up the wired money as planned since
he did not have identification;

4. Mr. Mendozathen traveled to El Paso, Texas and called Mr. Kurzon, who
canceled the money order to Mexico and sent funds by Western Union in El
Paso. Thistime, Mr. Kurzon instructed Mr. Mendoza to identify himself to
Western Union by supplying them with a prearranged birth date;

5. After identifying himself at Western Union with the prearranged birth
date and receiving the money, Mr. Mendoza went to Fort Worth, Texas and
called Mr. Kurzon who instructed him to go to the bus station where a bus
ticket was waiting for him;

6. Mr. Mendoza picked up the bus ticket and traveled to Amarillo, Texas
where he was told that he would be picked up in Rifle, Colorado and taken to
Rangely, Colorado to begin work.

Complainant introduced other significant objective evidence which corrobo-
rated Mr. Mendoza's statements. Phone hills for the months of August and
September, 1989 showed collect calls from La Paz, Mexico, Juarez, Mexico,
El Paso, Texas, Forth Worth, Texas, and Amarillo, Texas to the Meeker,
Colorado restaurant, where Mr. Kurzon would most likely be found. (Ex.
C43). These callstrack the travel route and time frame set forth by Mr.
Mendoza. Complainant also introduced into evidence a copy of a Greyhound
Lines, Inc. passenger receipt (Ex. C47) which was seized during the search at
Respondent's Rangely location. This receipt was dated September 7, 1989 and
shows travel from Fort Worth, Texasto Rifle, Colorado via Amarillo, Pueblo
and Denver, Colorado. This exhibit tracks the route Mr. Mendoza stated that
he took to reach his new employment with Respondent.

Complainant also introduced copies of Western Union money transfer
receipts (Ex. C45, C46). These receipts show an attempt by Respondent to
send money to Rafael Mendozain Juarez, Mexico, on August 31, 1989, in the
amount of $350.00; however, as no identification was provided, the funds were
not released. (Ex. C45). Another receipt from Western Union showsthat Mr.
Mendoza did receive awire transfer of money, in the same amount, $350.00,
on September 1, 1989, and that a birth date was used for identification. (Ex.
C46).

Complainant argued that Mr. Mendoza's sworn statements are highly credible

and corroborated by evidence seized at Respondent's establishments. Thus,
Mr. Mendoza's statements, that Respondent
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recruited him from Mexico and that Respondent knew he was unauthorized,
aretrue.

b. Javier Quezada

Mr. Quezada was arrested on September 26, 1990 at Respondent's location
in Meeker, Colorado. At that time, he gave a sworn statement to Complainant
(Ex. C55) in which he stated that he came to the United Statesin May, 1990
with five other individualsincluding Salvador Perez, his uncle, and Inez
Quezada, his brother-in-law, and was transported by pickup truck from
Phoenix, Arizonato Hamilton, Colorado. At that point, he learned of employ-
ment with Respondent through his brother, Jose Quezada, and was hired by
Mr. Munoz. Mr. Quezada stated that Mr. Munoz, Mr. Alonzo, Mr. Kurzon
and his brother, Jose Quezada, all knew that he wasin this country illegally
because he told them so. Further, he stated that he never showed any docu-
ments to Respondent and never had to complete a Form 1-9.

At hearing, Mr. Quezada testified again that he was hired for employment by
Respondent, specifically Alvaro Munoz, and that Mr. Munoz was aware that
he did not have any employment authorization documents because he told him
so when asked. (Tr. 480-481). He further testified that his sworn statement of
September 26, 1990, was true, was his own and was read to him prior to his
signing it. (Tr. 480-481).

At hearing, Complainant introduced the Form 1-9 which bore Mr. Quezada's
name and other information allegedly relating to him. Upon inspection, Mr.
Quezada tegtified that although he did sign the Form 1-9, he did not fill out any
of the other information, that he did not have work authorization documents at
the time he was employed, and that he did not know who had filled out the
form.

Complainant argued that Mr. Quezada's testimony, along with the completed

Form 1-9, indicated that Respondent knew that Mr. Quezada was not autho-
rized to work, but hired him anyway.

c. Mr. Salvador Perez

Mr. Perez was arrested on September 26, 1990, at Respondent's Meeker
location along with Mr. Quezada. In his sworn statement of that same date
(Ex. C868), he stated that he was smuggled into the United States with five
other people and driven from Arizonato Hamilton, Colorado where his
nephew worked. His nephew was Jose
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Quezada, Javier Quezada's brother. Jose Quezadatold him, as he had told
Javier Quezada, that Respondent was hiring workersin Rangely.

Mr. Perez stated that he was hired by Jose Alonzo after informing him that
he had no work authorization documents although he did show Mr. Alonzo his
Mexican passport. Mr. Perez stated that he told Mr. Alonzo, when asked for
his socia security number, that he did not have one. Mr. Alonzo allegedly
replied that one was needed, even if it was "crooked".

Mr. Perez stated that he lived in aresidence located behind the Rangely
restaurant with two other Mexican individuals named Carmelo and Inez. Upon
asearch of thisresidence, Mr. Perez's passport was found. (Ex. C69) There
was no authorization found in his passport for work in the United States. No
Form 1-9 was found for Mr. Perez.

Complainant argued that Mr. Perez' sworn statement was internally consis-
tent and consistent with those of the other individuals with whom he entered
the United States. Thus, his statement is highly credible and his statement that
Respondent knew that he was not authorized to work in the United Statesis
true.

d. Mr. Inez Quezada

Mr. Quezada was al so arrested at the Rangely location on September 26,
1990. In hissworn statement taken at that time (Ex. C64), he stated that he
had entered this country illegally in May, 1990 and was taken from Phoenix,
Arizonato Rangely, Colorado by afriend of his brother-in-law, Jose Quezada.
He stated that he was hired by Jose Alonzo for employment at the Rangely
location although he did not have any work authorization documents and did
not fill out a Form I-9.

At hearing, Mr. Quezada testified in support of his sworn statement that he
was hired by Mr. Alonzo to work at the Respondent's Rangely location despite
the fact that he had no work authorization documentation and that his b-
rother-in-law, Jose Quezada, informed Mr. Alonzo that he was in this country
illegally. Hefurther testified that he was not asked for any documentation and
that he was not asked to fill out any employment documents including a Form
1-9.

Complainant argued that Mr. Quezada's sworn statement and testimony are

internally consistent and consistent with each other and are corroborated by
statements and testimony of the other individuals
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with whom he entered the United States. Thus, his statements and testimony
are credible and his statement that Respondent knew that he was unauthorized
to work in the United Statesistrue.

e. Jorge Munoz, Marcial Campos and Gil Gonzales

Complainant's position with regard to these individual s arose from allega-
tions by one of Respondent's former managers, Mr. Keith Raisanen. Mr.
Raisanen advised Complainant that Respondent, ARV, was hiring illegal aliens
and that he was personally aware of three, Jorge Munoz, Marcial Campos, and
Gil Gonzales. He stated that they were recruited by Respondent in Mexico and
directed to come to Colorado. Complainant's investigation of these allegations
resulted in the following evidence being introduced:

1. A corporate check, check #3383, made out to Colorado West Travel, for $357.00; signed by
Randall Kurzon, for payment for three airline tickets from San Diego, Cdliforniato Denver,
Colorado with astopin LasVegas. (Ex. C41);

2. A business check stub for check #3383 indicating that the check was for Rangely employees.
(Ex. C41);

3. Copiesof airlinetickets corresponding to those purchased by check #3383 indicating that they
wereissued to Steve, Joe and John Tomas, on the same date as the referenced check. (Tr. 269;
Ex. C42);

4. Sworn deposition testimony by Mr. Raisanen on November 17, 1992 (Ex. C54), in which he
tegtified that on an evening sometime after September 15, 1989, he drove to the Denver,
Colorado airport, at Respondent's request, to pick up three or four Mexican men who were
brought back to Rangely and whom were employed as cooks at Respondent's restaurant;

5. Testimony at hearing by Elaine Graham, Respondent's former waitress, cashier and hostess at
the Rangely location, who was present at the time of Complainant'sraid. Her testimony
corroborated Mr. Raisanen's testimony that he went to Denver, Colorado in early October 1989,
a night, to pick up three Mexican men, Jorge Munoz, Marcial Campos, and Gil Gonzales, who
were to work at the Rangely location. (Tr. 597-598, 606);

6. The October 30, 1990 sworn statement from Marcial Campos (Ex. C66) in which he stated
that, dong with Gil Gonzales and Jorge Munoz, he entered the United Statesillegally from
Tijuana, Mexico on October 3, 1989. Mr. Campos stated, further, that the three men picked up
arlineticketsin San Diego for Denver, Colorado. Theflight stopped in LasVegas. He stated
that he was brought to Respondent's restaurant in Rangely, Colorado where be began to work and
that he did not show any immigration documents when he began his employment;

7. The Respondent's telephone bills for September and October, 1989. These show long distance

calls for the same times and locations that Mr. Campos detailed in his sworn statement as the
ones used by these three men and Respondent when arranging, and
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making, their journey from Mexico to Colorado for employment with Respondent (Ex. C49);

8. Testimony by Elaine Graham indicating that a former manager of the Rangely restaurant, Tina
Fuller, had asked her to help with some documents, apparently immigration documents, relating
to Mr. Munoz, Mr. Campos, and Mr. Gonzales. She testified that these documents appeared to

be fake green cards because either, the photos on the documents were not of the men they
purportedly belonged to, or the names on the document were of other individuals. (Tr. 595-596).

Complainant argued that the testimony and evidence proved that Respondent
knew these three individual s were unauthorized for employment in the United
States.

f. Carmelo Alonzo

Mr. Alonzo stated in his sworn statement that he was hired by Mr. Kurzon
and that Mr. Kurzon was aware that he was in the United Statesillegally and
had no authorization to work. He also testified that Mr. Kurzon helped fill out
his employment application and accepted Mr. Alonzo's fake "green card",
Form 1-151, and fake social security card, although Mr. Kurzon stated that he
knew they were fake.

Complainant argued that the sworn statement along with the corrob-orated
evidence proves that the information included therein is credible and true.

(8) Complainant's Additional Argumentson "Knowing"

Complainant set forth the following additional arguments in support of its
position that Respondent had knowledge of the unauthorized status of his
previousy named employees:

1. Both Rangely and Meeker, Colorado are small towns at great distances from large urban aress.
Complainant's position is that, although it might be reasonable to find many illegal aiensina
large urban area, it is highly unusual to find eight (8) illegal aiens, al from Mexico, working at
two Mexican restaurants, owned by the same corporation, in two smal townsin Colorado, by
happenstance.

2. Theillegal diens named in the Complaint testified, or stated in sworn affidavits, that they
came to Meeker and Rangely because they knew of employment opportunities with Respondent.
In fact, the evidence pointed to the fact that four of the individuals, Mendoza, Gonzales, Campos
and Jorge Munoz, were contacted in Mexico about employment. Further, all theseindividuals,
except Carmelo Alonzo, swore that they were never requested for, or required to provide,
employment documentation. Asto Mr. Alonzo, his statement was that he showed his fake
identification to Mr. Kurzon, who acknowledged that he knew it was fake but said it would not
matter.
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3. All of theillegal aiensinterviewed in this case stated, in separate statements taken at separate
times, that at least one of the shareholders of the corporation, Kurzon, Alonzo or Munoz, was
aware that they wereillegal.

4. Mr. Kurzon's stated "standard policy" of having Forms 1-9's completed for al employees at the
time of employment, was not credible. Complainant argued that Mr. Kurzon's testimony
appeared to be contradictory when he answered whether it was true that each employee com-
pleted his Form 1-9 and whether Mr. Kurzon had personally checked that it was done. (Tr. 43,
72,208-209, 214).

5. If Mr. Kurzon's testimony about his extensive knowledge regarding the immigration law asit
relatesto legal statusis believed, then it is difficult to believe that he was not aware of these
dien'sillegal status. Randall Kurzon testified that:

And, like| say, | was very sympathetic to these people, because | redlize what type of culture
they are coming from. I'm very familiar with (the Mexican) culture and their ways. I'm
familiar enough with the INS and the laws...So | familiarized myself as much as possible with
the laws and the amnesty program and | was aware of 1-9's before |-9's were required. | was
aware of the fact that they were going to be required.

| was aware of that since before | came to Colorado because of all the news about it in Texas.
Theillegal-what isit--the sanctions.... (Ex. C9, pp. 195-197).

6. As Mr. Kurzon testified that the two other shareholdersin the corporation, Alvaro Munoz and
Jose Alonzo, had entered this country illegally and had recently received their lega status through
the amnesty program, it can beinferred that they all were aware of the requirements regarding
work authorization since Mr. Munoz and Mr. Alonzo needed to carry theirs during the pendency
of their permanent residency applications. (Tr. 361; 507).

7. Mr. Kurzon testified that he has known Jose Alonzo and Alvaro Munoz for approximately 14
years and was reasonably familiar with their families and their family members who cameto
work for therestaurant. (Tr. 29-30). Specificaly, Mr. Kurzon was aware that Jorge Munoz was
Alvaro Munoz' brother and stated that he assumed that Jorge learned of the employment position
with Respondent through his brother. (Tr. 30). Putting it al together, Complainant stated that it
can beinferred that, as Jorge Munoz and Carmelo Alonzo were brothers of the recently legalized
shareholders, the sharehol ders were aware of these men's undocumented status.

8. Complainant cited to United Statesv. Valdez, 1 OCAHO 91 at 11 (9/27/89), which holds that
deliberate ignorance cannot be a reasonable defense to not knowing that an employee is unautho-
rized to work, since every employer has an affirmative duty to inquire into each employee's
employment dligibility status and to complete a Form 1-9 reflecting the results of that inquiry.

9. The strongest indication that Mr. Kurzon was not credible in his position, i.e., that he did not
knowingly employ, was the testimony and evidence regarding Mr. Rafael Mendoza's hiring.
Complainant pointed out that Mr. Kurzon's sworn testimony was that he had never sent any
money to Mr. Mendoza (Ex. C9 at 194), that Mr. Mendoza showed him his green card (Ex. C9 at
190), that he had never spoken to Mr. Mendoza
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before hisarrival in Meeker in 1989 (Ex. C9 at 193), and that hisfirst contact with Mr. Mendoza
wasin 1989 in Meeker. (Ex. C9 at 193). However, Mr. Mendoza's statement and the Complain-
ant's corroborating evidence establish that Mr. Kurzon was involved in Mr. Mendoza's coming to
the United States from Mexico to work for Respondent. (Ex. C62, C63).

10. Evidence that Mr. Kurzon supplied a birth date to Mr. Mendoza so that he could identify
himself at Western Union to pick up the wired money was especially damaging to Mr. Kurzon's
position since it showed that Mr. Kurzon was aware that Mr. Mendoza had no identification that
he could use to pick up the money. (Ex. C46). Complainant reasoned that should Mr. Mendoza
have been in possession of agreen card, that would have been a sufficient and convenient means
of identification.

11. Thetestimony by Ms. Elaine Graham, Respondent's former employee, was also quite
damaging to Respondent's position. Ms. Graham testified that on September 26, 1990, the day of
the search, Jose Alonzo told her that he needed to call Mr. Mendoza and instruct him to leave
because he had learned that the immigration officials were inquiring about him and he knew that
Mr. Kurzon would want him to do this. (Tr. 593). Mr. Alonzo aso stated that there was no need
for concern because this would be the first time that they had been caught with an unauthorized
dien, and that until there were three violations there would not be an imposition of the $10,000
fine. (Tr.594).

Ms. Graham also testified that when she had asked Respondent what he was planning to do after
Rafael Mendoza, Carmelo Alonzo and Salvador Perez were arrested and taken away, she wastold
that Respondent would have more Mexican employeesin no time. She received this same reply
when Mr. Gonzales, Mr. Campos and Jorge Munoz left Respondent's employment. (Tr. 593,
599).

Ms. Graham stated that she was fired from Respondent's employment in retaliation for giving too
much information to the Complainant's agents at the time of the search, for not lying to Com-
plainant by telling them that Mr. Mendoza was no longer employed by Respondent, and for not
agreeing to sign an untrue statement alleging that Complainant had not seized all the Forms -9 at
Respondent's Rangely location. (Tr. 603, 604).

(b) Respondent's Case

In its defense, Respondent tried to refute, impeach or alternatively explain,
Complainant's witnesses' testimony and/or evidence. For instance, Respon-
dent's position was that the unauthorized aliens' statements were not truthful.
Mr. Kurzon argued that those individuals were aware, and afraid, that they
would be incarcerated and/or deported by Complainant if they did not cooper-
ate with Complainant and give statements incriminating Respondent. Thus, in
furtherance of their own interests, the unauthorized aliens made untruthful
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statements and, not only were they not incarcerated or deported, but they
were granted work authorization.

To support this position, Respondent introduced testimony by Alvaro
Munoz, a shareholder, in which he stated that he knew, because the aliens had
told him so, that many had given false statements to Complainant about the
knowing hire allegationsin order to get work authorization. (Tr. 503-506).
He tegtified further that, although he did not remember who had hired these
individuals, he was sure that he had been told that they had green cards. (Tr.
499-500).

Respondent introduced some testimony with regard to the truthful ness of the
statements of Jose Munoz, Carmelo Alonzo and Rafael Mendoza. Mr.
Kurzon testified that Mr. Jose Munoz' statement that Mr. Kurzon knew that
Jose Munoz was illegal was untrue because Jose Munoz had shown him, and
Jose Alonzo, hiswork authorization, i.e., his"green card". (Tr. 34). Mr.
Kurzon also tegtified that Carmelo Alonzo's truthfulness, in general, was poor
and that he had lied when he stated that Mr. Kurzon had identified hiswork
authorization as fraudulent but had accepted it anyway. Respondent also
entered Alvaro Munoz's testimony that he knew Mr. Mendoza, that he was a
liar, and that he had presented both a social security card and a"green card"
when he was employed. (Tr. 500-501).

Respondent tried to discredit the aliens' statements regarding the alleged
travel route taken to reach Respondent's restaurants. Respon-dent's argument
was that the alleged route was indirect and that common sense would show that
if the aliens had, indeed, traveled from Mexico to Colorado, a more direct
route was likely to have been taken. (Tr. 344-346). Respondent also tried to
discredit Complainant's evidence that the dates and places of itslong distance
phone calls matched up with the aliens rendition of the "facts'. Respondent's
argument was that this correlation was not significant as the Respondent's
telephone bills ordinarily show many callsto Mexico, partly because the
shareholders have relatives there. (Tr. 346-347).

With regard to Elaine Graham's testimony, it was Respondent's position that
she would have had no knowledge of Forms I-9 as she was awaitress and,
thus, not involved in their completion or filing. (Tr. 85). Asto Ken Jones
testimony, Respondent argued that it also

4 Testimony by Agent Hines revealed that three or four individuals had their work authorization
renewed. It was unclear why they were renewed. (Tr. 323-324).
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should not be believed as Mr. Jones was a liar and a biased witness because
of amoney dispute with Respondent. (Tr. 325-326).

Respondent tried to show that Complainant's position, that it could not be by
happenstance that so many illegal Mexican aliens would be employed at two
Mexican restaurants owned by the same corporation in the small towns of
Rangely and Meeker, was erroneous. Respondent questioned Agent Hines
who agreed that there were other Hispanics, both legal and illegal, employed in
the same county where the restaurants were located. (Tr. 322).

With regard to the damaging evidence that had been prepared by Respon-
dent's own bookkeeper, Judy Byrd, i.e., Respondent's Interrogatory Responses,
Mr. Kurzon repeatedly testified that they were inaccurate, prepared without his
input, and based on Judy Byrd's own assumptions. (Tr. 37-40, 43, Ex. C1).

Respondent did introduce Judy Byrd as his witness and her testimony was
used to support Respondent's position that it could not supply copies of the
Forms |-9 that had been allegedly lost by Complainant because she had not
been allowed to make copies of al the seized documents. Although Ms. Byrd
was not sureif she had started copying documents prior to Mr. Kurzon's arrival
during the search and seizure, or whether she began copying them after he
arrived and he instructed her to do o, she did testify that the mgjority of the
documents had been taken out of the restaurant without being copied and that a
request to bring them back for copying was denied.

She further testified that the standard policy of the corporation, at least since
she began there in July, 1990, had been to have new employees automatically
fill out a Form I-9 with their W-4. During that process, the new employee was
also given an "employment policy" to read and sign. She also testified that
between 40-50% of Respondent's employees were Hispanic. (Tr. 560).

In an apparent effort to discredit Complainant's rendition of the attitude and
behavior of its agents during the search and seizure, Mr. Kurzon presented Mr.
David Clarke, a part-time veteran's assistance officer for the country of Rio
Blanco and aformer salesman and police officer. Mr. Clarke was present in
the Meeker restaurant at the time of the search and seizure raid on September
26, 1990. Hetedtified that he was surprised by the manner in which one of the
INS officer's entered the restaurant and was offended by her "gangbuster"
approach. (Tr. 492-493). Hetestified further that he was startled by her
manner and approach and that in his experience of executing
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search warrants, he had never behaved in that manner. (Tr. 495). However,
upon cross-examination, he admitted that he had never been involved in any
search where it might have been necessary to ensure that the people that were
violating the law did not escape the premises. He further admitted that, based
on the information given him during cross-examination by Complainant, he
now believed that the INS agent's actions were not unreasonable and were
meant to secure the environment and prevent any danger or injury to those
involved. (Tr. 495-496).

4. Anaysis

Complainant has made a strong argument that Respondent's credibility is
serioudly suspect and that it is arelevant factor in making a determination in
thiscase. | agree. Asl findthat itisavery telling factor, | will detail alittle
of the voluminous testimony and evidence | considered when making afinding
regarding Mr. Kurzon's credibility in regard to his testimony on Count I11:

a With regard to Mr. Kurzon's knowledge as to whether Carmelo Alonzo was related to Jose
Alonzo, at hearing, Mr. Kurzon testified that he didn't know if they were related, but he didn't
think so, but, then again, maybe they were. However, when he was directed to his Interrogatory
Responses which indicated that these men were related, Mr. Kurzon stated that, at the time the
responses were prepared, he had "thought" that they were cousins. When Complainant showed
Respondent that his response was not qualified, Mr. Kurzon claimed that the discrepancy
occurred because he did not type up the document. (Tr. 32).

b. Mr. Kurzon claimed that Ex. C1, Respondent's I nterrogatory Responses [prepared by Judy
Byrd, Respondent's bookkeeper, "right hand and secretary in the Meeker office," and the
individual who was in charge of all business records containing information regarding employees
named in the Complaint] were "mistaken" wherein they referred to him as the hiring individual
for the named employees. (Tr. 37-38). Detailed in this document is employment information
about each individual named in the Complaint.

With regard to those individuals named in Count |11, Ms. Byrd detailed each individual's name,
dates of employment, place of employment, hourly wage, position, the person who prepared his
Form 1-9, and the identity of the person who hired that individua. | notethat all theindividuals
named in Count |11 appear on thislist. Under examination at hearing, Mr. Kurzon testified that
this document was inaccurate and that Ms. Byrd had prepared it without hisinput or consultation
and had based it on her "own assumptions’.

¢. In sworn deposition statements, Mr. Kurzon stated that he had hired three of the unauthorized

diens, Rafael Mendoza, Gil Gonzales and Jorge Munoz, although he denied it at hearing. (Ex.
C9 at 207-209).
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d. Complainant's Ex. C2 showsthat, in March, 1988, Mr. Kurzon provided the Small Business
Administration, with requested information so that ARV could get aloan. Therein he stated that
arestaurant that he had previously owned had been "very successful and well known in the area."
However, at hearing, he testified that the restaurant had been afailure. (Tr. 46). Intryingto
explain the discrepancy, Mr. Kurzon testified that he did not know where the information given
to the Small Business Administration had come from as it was typewritten. Since the bank
handled the application, he stated that he should not be responsible for the information on the
application. He stated, further, that it was possible that INS had fabricated the document. (Tr.
49-56).

e. Forms -9 for many employees contained the name "Ken Jones' as preparer, including the
Forms 1-9 for the unauthorized aliens Marcial Campos, Gil Gonzales, Rafael Mendoza, Jorge
Munoz, Jose Munoz and Marcos Munoz. (Ex. J1, J2, C53). Mr. Jonestold Complainant's
Agent Hines that he had not filled out any Forms -9 for these individuals. Submission to
Complainant's Forensic Lab revealed that Mr. Kurzon had prepared the forms and had written
Mr. Jones namein as the certifying individual.

f. Mr. Kurzon testified that Rafael Mendoza was terminated by ARV three days before theraid
and, thus should not have been named in the Complaint. Mr. Kurzon stated that his testimony
was based on the payroll information generated in his Interrogatory Response, by his conversation
with Mr. Jose Alonzo and the fact that there was other testimony that Mr. Mendoza had moved
out of his home on September 23, 1990. Even though Judy Byrd testified to the same termina-
tion date, she had no personal information asto Mr. Mendoza's last employment date and had
based the Interrogatory Response on information given to her by another employee from the
Rangely restaurant. (Tr. 567, 568). Complainant, through Respondent's time cards for Mr.
Mendoza, showed that Mr. Mendoza worked on September 25, 1990, the day before the searches
were conducted, corroborating both Agent Messer's, Alvaro Munoz', and Ms. Graham's testi-
mony. (Ex. C70, Tr. 572-575, 576-578).

g. Theaccuracy of the information Mr. Kurzon has provided on many financia and other
documents was deficient. For instance Mr. Kurzon's social security number was incorrect on the
following documents: &) hisloan application to the Small Business Administration (Ex. C2, Tr.
51-57), b) his 1989 Financia Statement provided to the Rio Blanco State Bank (Ex. C3, Tr. 59),
¢) both Mr. Kurzon's Colorado Driver's License and the signed declaration sheet stating that the
information provided was true and correct (Ex. C5, Tr. 68), d) Colorado Consolidated Employer
Registration, signed on September 6, 1989, (Ex. C6, Tr. 73), €) Individua History
Record/Colorado Department of Revenue/Liquor Enforcement [also containing an inaccurate
driver'slicense number] (Ex. C7, Tr. 79-80), f) March 1, 1990 Personal Financial Statement (Ex.
C10), g) 1988 Individual Income Tax Return (Ex. C12), h) 1988 Corporate Tax Return (Ex.
C13), i) 1989 Corporate Tax Return (Ex. C14), and, j) March 1, 1990 Personal Financial
Statement. (Ex. C9, Ex. 1).

h. Complainant presented detailed evidence of "questionable entries’ in Mr. Kurzon's Financial
Statement dated September 15, 1989 Financial Statement and submitted to a bank, and signed as
being true and accurate. On this document, Mr. Kurzon listed hisincome as $28,653.00 although
histotal income declared on his 1989 Federal Tax Return was only $2,905. Mr. Kurzon stated
that the large discrepancy was "Just abig mistake". Also listed on the document as an asset was
ownership of property at 577
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& 579 Ninth Street, Meeker, Colorado (Ex. C3) valued at $63,000 which was purchased with
corporate funds as corporate property, but owned in Randall Kurzon'sname. Mr. Kurzon listed
rental income of $4,800 from this property as Mr. Kurzon's; however, it was paid to the corpora-
tion and not to Mr. Kurzon. (Tr. 64).

i. There are severa apparent discrepancies on Mr. Kurzon's Financial Statement, dated March 1,
1990 (Ex. C10, Ex. C9 at Dep. Ex. 1) despite Mr. Kurzon's signature stating that this was atrue
and accurate statement of hisfinancia condition. His social security number and date of birth are
wrong. Thereal estate property referred to in the above paragraph is again claimed as Mr.
Kurzon's. Mr. Kurzon claims asincome, rental payments paid to the corporation. Mr. Kurzon
lists his salary as $22,000, whereas only $2,905 is declared as income on his 1990 Federal Tax
Return. He also lists $27,500 as cash on hand which Mr. Kurzon claims was kept at home. His
deposition testimony was that that he did not have a checking account because he did not have
any money to put in there. (Ex. C9 at 24-26).

j. There are errors on the Colorado Consolidated Employer Registration, prepared and signed by
Mr. Kurzon on September 6, 1989, stating that ARV's first payroll date was 1/3/89. Mr. Kurzon
testified that he did not know what the information referred to or whether the information istrue
or not. (Tr. 73-77). However, as ARV began businessin April, 1988, thisinformation is
obviously wrong.

k. Mr. Kurzon testified that he did not have a banking account of his own because he did not
have any money. However, he testified that at one time he kept $9,250 in cash at home until he
had spent it and that at another time he had as much as $27,500 in cash at home. (Tr. 60, 104).

This detailed inventory does not contain the many other examples provided
by Complainant of inconsistent or non-credible testimony and evidence; nor
doesit come close to detailing al the inconsistent and/or non-credible testi-
mony by Mr. Kurzon. Although it is dightly conceiv-able that there could be
an explanation for each and every discrepancy and/or inaccuracy that has been
noted, Mr. Kurzon has not provided satisfactory or credible explanations.

With relation to Judy Byrd's testimony that Respondent's standard policy,
since July, 1990, has been to have a new employee fill out aForm 1-9 at the
time of employment, | find it to be irrelevant since an examination of Respon-
dent's Interrogatory Responses (Ex. C1) revealsthat each of the unauthorized
alienswas hired prior to July, 1990.

Further, she testified that new employees were given an employee handbook
to read at the time that these documents were completed. | find it relevant that
the employee handbook that she testified was given to each new employee was
not introduced as evidence by Respondent of his employment policies and find
that thistestimony is questionable.

1860



3 OCAHO 583

| find Ms. Graham's testimony to be credible. | also find her testimony that
recounted a conversation she had with Jose Alonzo wherein he stated that his
Mexican employees could work part time for a contractor but, since they had
no work authorization, Mr. Kurzon would want them paid in cash, to be an
indication of Respondent's knowledge and behavior. (Tr. 601).

Ms. Graham testified that it was her belief, based on attendance at employee
meetings, meetings outside the restaurant, and other con-tacts, that al business
decisions were made by Mr. Kurzon and not by the other shareholders. (Tr.
602). Shealso testified that Mr. Jose Alonzo spoke English every day to her,
to the employees, to the Coke man and to the American Line laundry man and
to the delivery men, which directly contradicted Respondent's testimony. (Tr.
613-614).

The court is aware that good faith is a defense to a knowing hire allegation.
U.S. v. Hallendorfer, 1 OCAHO 175 (5/17/90). Case law, though, has held
that where a respondent has had numerous opportunities to ascertain his
responsibilities as an employer under IRCA and is on personal notice regard-
ing these responsibilities with respect to another business owned by the same
respondent, the good faith defense will be unavailable. U.S. v. Hanna, 1
OCAHO 100 (7/19/90). Thus, as Mr. Kurzon, President of ARV, admitted
that he was aware of his responsibilities regarding the knowing hires under
IRCA because he had previously owned another similar business, | find that
the good faith defenseis not available here.

After areview of the evidence, the testimony and my previous findings, |
find again that Mr. Kurzon's testimony is not credible and that Complainant
has met its burden of proof by a preponderance of the evidence. Therefore, |
find that Respondent knowingly hired and/or continued to employ the eight (8)
individuals previously named. Civil penaltieswill be discussed later in this
Decision.

E. Mr. Kurzon's Individual Liability under 8 C.F.R. 274a.1(q)

Complainant has requested that, should it prevail, this Court find Mr. Kurzon
individually liable for all the alleged employer sanctions violations set forth in
the Complaint. Complainant supportsits position by citing Steiben v. INS,
932 F.2d 1225 (8th Cir. 1991), wherein the Eighth Circuit held that liability
under Section 1324a(a)(1) turns on the act of hiring, not upon a person's status
as the employer of the unauthorized alien, and thus, an employer's agent, as
well asthe employer, may beliable under the Act. Seealso U.S.A. v. Nevada
Lifestyles, 3 OCAHO 463 (10/16/92). The Court aso held that

1861



3 OCAHO 583

Complainant did not exceed its delegated authority when it promulgated the
the regulatory definition of "employer" to mean "a person or entity, including
an agent or anyone acting directly or indirectly in the interest thereof, who
engages the services or labor of an employee to be performed in the United
States for wages or other remuneration”. 8 C.F.R. 274a.1(g). Thus, asl am
persuaded by the Eighth Circuit's reasoning, | may impose liability on Mr.
Kurzon if | find that he hired the individuals named in the Complaint.

In response to Complainant's argument, Mr. Kurzon has argued that he
should not be found individually liable in this case as he was not the employer
of the individuals named in this Complaint. See Respondent's Motion to
Dismiss. To support his position, early in the hearing, Mr. Kurzon testified
that he did not remember hiring any of the unauthorized individuals and that he
was not sure who had done the hiring. (Tr. 35-40). Later in the hearing,
though, he took the position that these individuals were hired, either, by the
other shareholders or by Ken Jones, aformer manager. (Tr. 227-235).
However, based on evidence and the hearing testimony, it is apparent that Mr.
Kurzon as president of the corporation, did hire employees. Therefore, | find
that Mr. Kurzon is an employer as defined by 8 C.F.R. 274a.1(g). Assuch,
Respondent's pending Motion To Dismiss based on his argument that heis not
an employer, is denied.

| have previously found Mr. Kurzon's testimony was not credible. Thus, not
only is histestimony that he did not hire the unauthorized aliens not credible,
but it seems obvious to me that Mr. Kurzon would not find it in his best
interest to testify that he had hired these indivi-duals since that would subject
him to the very thing he has been fight-ing, i.e., liability. Therefore, | must
consider dl the evidence before me to determine if Mr. Kurzon did, in fact,
hire any of the individuals named in the Complaint.

| believe that the most persuasive evidence before me regarding the identity
of the hiring individual is Respondent's Interrogatory Re-sponses. (Ex. C1). In
that document, Respondent identifies the hiring individua for each person
named in the Complaint. At hearing, | have heard from Mr. Kurzon that this
information isincorrect and was prepared by Ms. Byrd, the corporation's
bookkeeper, based on her own assumptions and without hisinput. However,
based on my previousfindings, | am persuaded that since Mr. Kurzon did not
help to prepare the Interrogatory Responses, and since Ms. Byrd got the
necessary information for them from the employees files, these responses are
accurate, credible and believable.
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In making these findings, | have aso considered testimony that Mr. Kurzon
was the person in charge of the corporate business and that he made al the
corporate decisions. This testimony was supported by the shareholder Mr.
Alonzo's testimony that Randall Kurzon was responsible for taking care of all
the corporation's paperwork and all its "money matters'. (Tr. 511).

Therefore, with regard to Count | and Count 11, as| have previously found
that Complainant has proven, by a preponderance of the evi-dence, the allega
tions in those Counts and, as | find that, based on his admission in his Interrog-
atory Responses, Mr. Kurzon hired the following individuals:

Alonzo Carmelo
Floriberto Alonzo
Nodl Alonzo

Angie Brauch

Juan Cortes

Victor Cortes
Alberto Mendoza
Jorge Munoz
Rudolfo Munoz
Salvador Perez

Inez Quezada

Juan Alcantar
Carmelo Alonzo
Bill Chase

Jacklyn Chase
Ruperto Chavez-Rodrigues
Stanley Holveck
Lugo Omar Martinez
Rafael Mendoza-Ponce
Jose Munoz

Marcos Munoz

Gail Plimpton
Patricia Provencher
Javier Quezada
Juanita Reeder

Kurt Stolkholm

| find that Complainant has proven, by a preponderance of the evidence, that
Mr. Kurzon isindividually liable for the violations associated with each of the
above named individuals detailed in the Complaint's Count | and I1. | further
find that Complainant has not met its burden with respect to Mr. Kurzon's
individual liability for the
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remaining named individualsin Counts | and II. Therefore, | cannot find
Mr. Kurzon personally liable for those violations.

With regard to Count |11, | have previoudly found that Complainant has
proven, by a preponderance of the evidence, the violations alleged in Count
[1l. Mr. Kurzonisidentified in Respondent's Interrogatory Responses as the
hiring individual for each unauthorized alien named in Count 111 except for Gil
Gonzalesand Marcial Campos. However, Mr. Kurzon testified at deposition
that he hired Mr. Gonzalez. Further, Complainant's evidence has persuaded
me that Mr. Kurzon hired Marcial Campos. Therefore, | find that Mr. Kurzon
hired® the following individuals:

Carmelo Alonzo

Rafael Mendoza-Ponce
Jorge Munoz

Salvador Perez

Inez Quezada

Javier Quezada

Marcial Campos-Morales
Gil Gonzales-Gutierrez

Therefore, | aso find that Complainant has proven, by a preponderance of
the evidence, that Mr. Kurzon isindividually liable for the violations detailed
in the Complaint's Count |11 associated with each of the above named individu-
as.

F. Piercing the Corporate Veil

Complainant has also requested that, should it prevail, | pierce the corporate
veil and find Randall Kurzon individually liable on thisbasis. Complainant
bears the burden of proof.

1. Lega Standard

A corporation is alegal fiction designed to encourage business invest-ment
by shielding the investor's personal liability exposure. NLRB v.

5 Mr. Kurzon isidentified as the hiring individual for "Inez Quezada" in the Interrogatory Response
related to Count | whereas he is identified as the hiring individual for the other unauthorized diensin
theresponsesrdated to Count I11. Further, | have ignored any discrepancy between an dien's statement
and Respondent's Interrogatory Responses in the identification of the hiring individual, as | find that
Respondent's Interrogatory Responses are accurate and that the unauthorized alien was probably

unaware of the technical meaning of theword "hire".
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Greater Kansas City Roofing, 2 F.3d 1047 (10th Cir. 1993). "The insulation
of a stockholder from the debts and obligations of his corporation isthe norm
not the exception." NLRB v. Deena Artware, Inc., 361 U.S. 398, 402-403
(1960)(citations omitted). However, using the equitable remedy of piercing
the corporate veil, a court may disregard the corporate form and place the
burden of loss on the party who should be responsible. DeWitt Truck Brokers
v. Flemming, 540 F.2d 681 (4th Cir. 1976). Thus, a court may find that the
personal assets of the controlling shareholder(s) may be used to satisfy the
corporation's debt or liability. See U.S. v. Van Diviner, 822 F.2d 960 (10th
Cir. 1987); Bangor Punta Operations, Inc. v. Bangor & Aroostook R.R., 417
U.S. 703, 713 (1974).

It should be noted, though, that due to the strong public interest policy of
respecting the corporate form, courts will only reluctantly and cautiously
pierce the corporate veil in extreme cases such as where the corporation is
used to "perpetrate fraud, evade existing obligations, or circumvent a statute."
NLRB v. Riley Aeronautics Corp., 178 NLRB 495,501 (1969) (citations
omitted); NLRB v. Greater Kansas City Roofing, 2 F.3d 1047 (10th Cir.
1993)[citing Cascade Energy & Metals Corp. v. Bank, 896 F.2d 1557, 1576
(10th Cir. 1990), cert. denied 498 U.S. 849 (1990)].

The Tenth Circuit has enunciated a two prong test to determine if the corpo-
rate form should be ignored. The court should consider whether: 1) there was
such unity of interest and lack of respect given to the separate identity of the
corporation by its shareholders that the personalities and assets of the corpora-
tion and the individua are indistinct, and 2) would adherence to the corporate
fiction sanction afraud, promote injustice, or lead to an evasion of legal
obligations. NLRB v. Greater Kansas City Roofing, 2 F.3d 1047 (10th Cir.
1993)(citations omitted).

The first prong of this test determines whether the corporation and the
stockholder have maintained separate identities. In making this determination,
the court will consider both the degree to which the corporate legal formalities
have been maintained, and the degree to which individual and corporate assets
and affairs have been commingled. 1d. Specifically, the courts have looked at:

a. whether a corporation is operated as a separate entity;

b. whether there isacommingling of funds and other assets;

1865



3 OCAHO 583

c. whether there is afailure to maintain adeguate corporate records or
minutes;

d. the nature of the corporation's ownership and control;
e. absence of corporate assets and undercapitalizations;

f. use of acorporation as a mere shell, instrumentality or conduit of an
individual or another corporation;

0. disregard of legal formalities and the failure to maintain an
arms-length relationship among related entities; and,

h. diversion of the corporation's funds or assets to noncorporate uses.

U.S. v. Van Diver, 822 F.2d 960, 965 (10th Cir. 1987).

Under the second prong of the test, the court must determine whether thereis
adequate justification to invoke its equitable power. NLRB v. Greater Kansas
City Roofing, 2 F.3d 1047 (10th Cir. 1933). The showing of inequity neces-
sary to satisfy this prong must flow from the misuse of the corporate form. |d.
Thus, before it will pierce the corporate velil, the court looks for unfairness,
injustice, fraud, evasion of existing obligations, use of the corporation to
circumvent a statute, or some other inequitable conduct arising from the
misuse of the corporate form. 1d; NLRB v. Riley Aeronautics Corp., 178
NLRB 495, 501 (1969).

In other words, for the court to pierce the corporate veil the act of disregard-
ing the separation of the corporation from the identity of its sharehol ders must
cause theinjustice or inequity or congtitute the fraud. NLRB v. Greater
Kansas City Roofing, 2 F.3d 1047, 1053 (10th Cir. 1993). Committing atort,
breaking a contract or committing an unfair labor practice will not be enough
to result in piercing the corporate veil. Additionally, a corporation'sinability
to pay all its debts will not usually amount to injustice; the court stated that
this condition existsin aimost all cases where a party is requesting that the
court pierce the corporate veil. NLRB v. Kansas City Roofing, Inc., 2 F.3d
1047 (10th Cir. 1993) (citing Scarbrough v. Perez, 870 F.2d 1079, 1084 (6th
Cir. 1989)) (other citations omitted). It should be noted, though, that where
the inability to meet corporate debts isthe result of substantia u
ndercapitalization of the corporate entity, courts have found thisto be a
sufficient indication of fraud or inequity.
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NLRB v. Greater Kansas City Roofing, Inc., 2 F.3d 1047, 1053 (10th Cir.
1993).

Satisfying these two prongs of the test does not automatically result in a
finding of personal liability against a shareholder. It isstill necessary for the
court to find that for a shareholder to be liable, he must "have shared in the
mora culpability or injustice” found in the second prong of the abovetest. Id

2. Complainant's Argument

Complainant argues that the corporate entity ARV was the instrumentality of
its owners, and that ARV's separateness has not been recognized by the
shareholders. Complainant argues, therefore, that as other courts have placed
personal liability on directors and officers of the corporation where they
control the entity and divert assets for personal use, this court should do the
same with respect to Mr. Kurzon. See Lafond v. Basham, 683 P.2d 367
(Colo. Ct. App. 1984). Complainant continues by arguing that Mr. Kurzon is
ARV's ater ego and that protecting him from liability would promote an
injustice.

Complainant supports its position with the following facts:

a Since the formation of the corporation in March 1988, Mr. Kurzon has been President;

b. Mr. Kurzon testified that, as President, he was obligated to protect the corporation's assets and
that he should promote the corporation's welfare. (Tr. 87);

¢. Mr Kurzon testified that the corporation business was not separate from hisindividual interest,
that each shareholder "holds the interest of the corporation equally with his own interest”, and
that all shareholders used the corporation for their own personal benefit. (Tr. 87);

d. Mr. Kurzon controlled the corporate checking account and from this account he paid his rent,
utilities, medical, dental, auto fuel, auto repair, food, and for horses, a plane and snowmobiles.
Mr. Kurzon paid for many other items which do not appear to be corporate related;

e. Mr. Kurzon's deposition testimony was that when he had desired to purchase a snowmohile,
and did not have personal funds to do so, he purchased the snowmobile in his own name with
corporate funds. (Ex. C9 at 135-138). However at hearing, Mr. Kurzon represented that the
snowmobile was compensation and showed it as a personal asset on his financial reports he
signed. (Ex. C10, C11). Also at hearing, though, Mr. Kurzon repeatedly denied that the
snowmobiles were purchased for him. (Tr. 89-90);

f. Corporate funds were used to pay shareholder's routine medical, dental and eyeglass expenses.
(Tr. 174,176, 177);
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g. Corporate funds were used to pay for real property in the Meeker, Colorado area as well asto
pay its mortgage payments. The property was put in Randall Kurzon's name and kept in his name
for two years before its transfer to the corporation. Rental payments made to the corporation for
this property but were shown on Mr. Kurzon's Personal Financial Statements as hisincome. (Tr.
178-179, 183, Ex. C10);

h. Corporate funds were used to purchase an airplane which was owned in Mr. Kurzon's name.
All proceeds from leasing of this airplane to others were deposited in Mr. Kurzon'sindividual
bank account. (Tr. 145-152);

i. Corporate funds were used to purchase a satellite dish/receiver and atelevision set for one of
the shareholders. (Tr. 133, 155-157);

j. Corporate funds were used to purchase fuel and maintenance for the vehicles owned by the
shareholders. (Ex. C74, Ex. C9 at 40, 157);

k. Corporate funds were used to pay for atraffic ticket received by one of the shareholders. (Tr.
185-187);

|. Corporate funds were used to pay for legalization fees for shareholders and employees (Tr.
194-196);

m. Corporate funds were used to purchase automobiles for the shareholders (Tr. 190-191);

n. Corporate funds were sent to Randall Kurzon's mother. At deposition, Mr. Kurzon testified
that these were a gift, but at hearing he testified that it was aloan repayment. (Tr. 134-143, Ex.
C9 at 230-232);

0. Corporate funds were sent to Mr. Kurzon's sister-in-law (Tr. 144, 159-160);

p. Additional corporate funds were dispersed to Mr. Kurzon by Mr. Kurzon from the corporate
checking account without any indication of the purpose. (Ex. C36).

Complainant stated that it was not alleging that Respondent has acted in an
illegal manner. Its position, though, was that the shareholders, especially Mr.
Kurzon, failed to distinguish between their own personal interest and that of
the corporation.

3. Mr. Kurzon's Argument

Mr. Kurzon appeared to argue that he should not be found individually liable
in this case because he did not act improperly. He testified that when he
received persona benefits from the corporation, he was following procedures
used by many other corporations. Further, he testified that any extra financial
benefit he received from the corporation, he received asincome.
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Respondent al so entered testimony from Elizabeth Guthrie, former president
of Rio Blanco State Bank. (Tr 551-552). Shetestified that based on docu-
ments submitted to her by Mr. Kurzon, she believed that ARV was a corpora-
tion in good standing in the state of Colorado. (Tr. 552-555).

4. Discussion of Piercing the Corporate Vell

Complainant has presented considerable evidence that the shareholdersin
ARV have blurred the lines between the corporation's separate existence and
their own. In this case, the evidence and testimony which | found significant in
making my decision regarding whether the corporation's identity was, or was
not, kept separate from that of its shareholder(s) was abundant. A sampling
follows:

a Mr. Kurzon'stestimony that hisinterests and the corporation's were one and the same;
b. Testimony and evidence that Mr. Kurzon used corporate funds as his own;

¢. Mr. Kurzon'stestimony that corporation funds expended on his personal behalf were compen-
sation, yet he could not explain why they were not reported on hisincome tax returns;

d. Testimony that corporate formalities were not observed and that corporate meetings, if they
were held, could be as little as a passing conversation; minutes of directors meetings were alleged
to possibly exist, but were not produced;

e. Mr. Kurzon'stestimony that he periodically lent the corporation money but aso took money
from the corporation when his personal funds did not allow him to buy things that he wanted;
Mr. Kurzon did not present evidence of these alleged loans;

f. Inconsistent and non-credible testimony regarding the purchase, ownership and purpose for the
snowmobiles, thereal property in Meeker, and the airplane;

g. Testimony and evidence regarding the leasing payments for the airplane being deposited in
Mr. Kurzon's account;

h. Testimony and evidence regarding Mr. Kurzon's receipt and retention of the rental income on
property bought with corporate funds, owned in Mr. Kurzon's name; testimony and evidence that
the corporation made mortgage payment on this property;

i. Testimony and evidence that corporate funds were disbursed to Mr. Kurzon's family members
who did not supply services or products to the corporation; and,

j. Testimony that Mr. Kurzon ran the corporation without input from the other shareholders.
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Although no one act, alone, has given me a complete sense that the share-
holders have not maintained separate identifies from the corporation, the
accumulation of evidence leads me to find that this separation did not exist.
Mr. Kurzon's explanations of events and behaviors were inconsistent, vague,
non-existent and/or not credible. For instance, he could not substantiate what
other corporations policies he had followed when taking personal benefit from
the corporation. Mr. Kurzon's repeated disavowals of earlier testimony were
unconvincing. Hedid not, or could not, prove, that payments to him from
corporate funds were authorized by the other directors.

Thus, in considering all the credible evidence and testimony before me, it is
evident that Mr. Kurzon had substantid, if not exclusive, control over the
corporation and that the other directors were merely figureheads. See, e.q.,
G.M. Leasing Corp. v. U.S,, 514 F.2d 935 (10th Cir. 1975). Therefore, based
on the evidence before me, | find that there was no maintenance of separate
identities between the corporation and Mr. Kurzon and that Complainant has
met its burden regarding the first prong of the test for piercing the corporate
veil.

The second prong of the test for piercing the corporate veil involves afind of
inequity. There have been no allegations by Complainant of fraud or evasion
of existing debts or of attemptsto circumvent a statute through the use of the
corporate form. Complainant has, however, argued that allowing Mr. Kurzon
to evade personal liability through the protection of the corporate fiction would
be aninjustice.

Determination of the existence of an injusticeis aquestion of fact, its finding
varying upon individual facts and circumstances. Lowell Staats Mining Co.
Inc. v. Pioneer Uravan, Inc., 878 F.2d 1259 (10th Cir. 1989)(citations omit-
ted); DeWitt Truck Brokersv. Flemming, 540 F.2d 681, 684 (4th Cir. 1976).
Injustice has been found where not piercing the corporate veil would shield a
director from persond liability after he used the assets of the corporation for
his personal gain and to defeat the valid claim of a creditor of the corporation.
Lafond v. Basham, 683 P.2d 367 (Colo. Ct. App. 1984) (citing Rosebud Corp.
v. Bagaio, 561 P.2d 367, 370 (1977)), In this case, Complainant has not
proven that Mr. Kurzon used the corporate form to avoid complying with
IRCA. It has not shown that Mr. Kurzon used corporate funds to avoid
incurring or being able to pay the civil money penalties that might be awarded
inthiscase. There has been no evidence that the corporation is on the verge of
bankruptcy, despite Mr. Kurzon's statement in aletter implying that it might be
apossibility. See, e.q., Audit Services, Inc. v. Rolfin, 641 F.2d 757 (9th Cir.
1980).
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Although | find that, at the least, Mr. Kurzon has been sloppy in his obser-
vance of corporate formdlities, if not downright purposely avoid-ing them, and
that the other directors/shareholders have abdicated their responsibilities, | do
not find that Complainant has been misled or prejudiced by these actions. See
NLRB v. Greater Kansas City Roofing, 2 F.3d 1047, 1055 (10th Cir. 1993).
Further, | find that Complainant has not proven that Mr. Kurzon has drained
the corporation so asto avoid payment of the civil money pendties which
might be awarded in this case.

| am mindful of the reluctance and caution that courts use when considering
piercing the corporate veil. Although | have listened to incredible testimony
by Mr. Kurzon, and have found earlier in this decision that Mr. Kurzonis
personally liable for many of the violationsin the Complaint, | do not find that
Complainant has met its burden in proving injustice of the type that would
persuade me to pierce the corporate veil. Therefore, | cannot impose personal
liability on Mr. Kurzon on this basis.

IV. Eindings of Fact and Conclusions of Law

Based on dll the evidence and testimony in this case, as applied to the
relevant law, | make the following findings of fact and conclusions of law:

1. Allindividuaslisted in Counts|, Il and I11 of the Complaint were employees of Respondent,
ARV, being initialy hired after November 6, 1986;

2. That all Forms |-9 prepared by ARV, as of September 26, 1990, were seized by Complainant's
agents pursuant to the searches conducted that same date at the Meeker, Rangely, and Delta
restaurants. (Exhibit J2);

3. That ARV isacorporation duly organized and authorized under the laws of the State of
Colorado (Exhibit J2); Mr. Kurzon is President of ARV

4. That ARV's principle place of businessislocated in Meeker, Colorado and that business
operations began in April, 1988 (Exhibit J2);

5. That ARV'sbusinessis conducted under the trade name of "The Last Chance Restaurant”;
6. That allegationsin Count 1 regarding Carmelo Alonzo, Sheila Hackett, Jorge Munoz, Rita
Thomas and Deborah Woodal and, allegations in Count 111 regarding Jose Munoz-Alonzo,
Marcos Munoz and Jose Cortes, are dismissed;

7. That the testimony of the INS agents was credible;

8. That Mr. Kurzon's testimony was not credible;
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9. That Respondent's Interrogatory Responses prepared in preparation for this hearing were
credible;

10. That Complainant did not misplace or lose any Forms -9 which Respondent alleged he
prepared;

11. That Respondent's alleged corporate policy of having a new employee fill out a Form 1-9 at
the time of employment did not exist, or was not followed, at the time the individuals named in
Countsl, I and I11 were hired;

12. That Complainant has proven, by a preponderance of the evidence, that ARV violated 8
U.S.C. 1324a(8)(1)(B) in that it failed to prepare the employment eligibility verification form
(Form 1-9) for the 47 individuals remaining in Count I;

13. That the Forms|-9 related to the individualsin Count 11 speak for themselves and are
improperly completed asto Section 2;

14. That Respondent has not proven that he substantially complied with the paperwork require-
ments of 8 U.S.C. 1324g;

15. That Complainant has proven, by a preponderance of the evidence, that ARV hasviolated 8
U.S.C. 1324a(8)(1)(B) in that it failed to properly complete Section 2 of the Form 1-9 for the
forty-eight (48) named employeesin Count I1;

16. That the eight individuals remaining in Count 111,

. Carmelo Alonzo

. Jorge Munoz

. Salvador Perez

Inez Quezada

Marcia Campos-Moraes
. Javier Quezada

. Gil Gonzales-Gutierrez

. Rafael Mendoza Ponce

ONOUAWNE

were unauthorized for employment in the United States at the time of hire;
17. That the eight individuals remaining in Count 111 were hired by ARV
18. That ARV was aware of the responsibility to complete a Form I-9 at the time of hire and that
it wasaviolation of 8 U.S.C. 1324ato hire an individual who was unauthorized for employment

in the United States,

19. That Mr. Kurzon knew that the individuals associated with Count 111 were unauthorized for
employment in the United States;

20. That Complainant has proven, by a preponderance of the evidence, that ARV knew that the

named individual s above associated with Count 111 were not authorized for work in the United
states at the time of hire and thus violated 8 U.S.C. 1324a(a)(1)(A);
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21. That Randall Kurzon meets the regulatory definition in 8 C.F.R. 274a.1(g) of an "employer";
22. That Mr. Kurzon hired the following specific individuals associated with Counts |, I1 and I11:

Alonzo Carmelo
Floriberto Alonzo

Nod Alonzo

Angie Brauch

Juan Cortes

Victor Cortes

Alberto Mendoza
Jorge Munoz

Rudolfo Munoz
Salvador Perez

Inez Quezada

Juan Alcantar

Carmelo Alonzo

Bill Chase

Jacklyn Chase

Ruperto Chavez-Rodrigues
Stanley Holveck

Lugo Omar Martinez
Rafagl Mendoza-Ponce
Jose Munoz

Marcos Munoz

Gail Plimpton

Patricia Provencher
Javier Quezada
Juanita Reeder

Kurt Stolkholm
Carmelo Alonzo

Jorge Munoz

Salvador Perez

Inez Quezada

Marcial Campos-Moraes
Javier Quezada

Gil Gonzales-Gutierrez
Rafael Mendoza Ponce

23. That Mr. Kurzonisindividually liable under 8 U.S.C. 1324a(a)(1)(B) for the violationsin
Count | and |1 associated with the following specific individuals:

Alonzo Carmelo Carmelo Alonzo

Floriberto Alonzo Bill Chase

Noel Alonzo Jacklyn Chase

Angie Brauch Ruperto Chavez-Rodrigues
Juan Cortes Stanley Holveck

Victor Cortes Lugo Omar Martinez
Alberto Mendoza Rafael Mendoza-Ponce
Jorge Munoz Jose Munoz

Rudolfo Munoz Marcos Munoz

Salvador Perez Gail Plimpton
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Inez Quezada Patricia Provencher
Juan Alcantar Juanita Reeder
Javier Quezada Kurt Stolkholm

24. That Mr. Kurzonisindividually liable under 8 U.S.C. 1324a(a)(1)(A) for al violationsin
Count 11 associated with the following individuals:

. Camelo Alonzo

. Jorge Munoz

. Salvador Perez

Inez Quezada

Marcia Campos-Moraes
. Javier Quezada

. Gil Gonzales-Gutierrez

. Rafael Mendoza Ponce

ONOUAWNE

25. That Mr. Kurzon commingled his personal funds with those of ARV;

26. That the directorsfailed to maintain adequate corporate records or minutes,

27. That Mr. Kurzon controlled the funds of the corporation and its management;

28. That the other shareholders had abdicated their responsibilities as directors of ARV;

29. That the directorsdid not maintain arequired arms-length relationship with the corporation;
30. That corporate funds were diverted for noncorporate uses,

31. That there was such unity of interest and lack of respect given to the separate identity of the
corporation by its shareholders that the personalities and assets of the corporation and Mr.

Kurzon were indistinct;

32. That an injustice of the type necessary to allow a piercing of the corporate veil has not been
proven by a preponderance of the evidence;

33. That | am not persuaded to pierce the corporate veil; and,

34. That al other motions not ruled on are denied.

Prior to making a determination of the appropriate amount of civil penalties
to award in this case, | am allowing the parties to submit briefs addressing the
five factors of 8 U.S.C. 1324a(€)(5) and any other relevant factors. It is noted
that Respondent has previously referenced a Supreme Court case dealing with
the U.S. Congtitution's Eighth Amendment. If Respondent wishesto further
address this argument, he should addressit in his brief with factual and legal
support, if they are relevant.
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These briefs are due on, or before January 12, 1994. At that time, | will
determine the appropriate amount of civil money penalties and issue afina
decision and order.

IT 1SSO ORDERED this 6th day of December, 1993, at San Diego, Califor-
nia

E. MILTON FROSBURG
Administrative Law Judge

1875



